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Dividends Payments
Company Period Cents

a share
Ex

date
Payable

date
Imputation

credit
Argosy Int 1.6625 06/12 21/12 0.15
Arvida Int 2.50 06/12 21/12 Nil
DIV Int 2.0816 29/11 20/12 0.809
Kiwi Prop Int 1.425 05/12 21/12 0.29

MDZ Int 5.5498 29/11 20/12 1.94
MZY Int 7.6934 29/11 20/12 1.82
NGB Int 0.8585 29/11 20/12 Nil
NPF Int 2.1411 29/11 20/12 0.44
NZ Bond Int 1.0904 29/11 20/12 Nil
NZ Cash Int 1.4319 29/11 20/12 0.16
OZY Int 7.6403 29/11 20/12 1.169

PLP Int 0.89 13/12 21/12 0.34
Radius Res Int 0.5043 19/12 13/01 0.19
Scales Int 6.00 04/01 16/01 2.33
TNZ Int 1.5129 29/11 20/12 0.58
Tower Fin 4.00 17/01 01/02 Nil
Turners Auto Int 5.00 11/01 26/01 1.94
US 500 Int 5.4183 29/11 20/12 1.01

Windfarms Int 0.05 15/12 23/12 Nil
Overseas
BIT Fin 0.6p 26/01 28/02 n/a
FCT Int 3.2p 05/01 01/02 n/a
HFL Int 6p 26/01 24/02 n/a
TCL Int 5p 26/01 28/02 n/a
TEM Int 2p 15/12 27/01 n/a

Sasha Borissenko comment

Raising
the bar

Legal overhaul of trusts — a
fewpains alongside the gains

Review set out to
make things easier
but liability tweaks
will unsettle some

Changes to trust law mean mum and dad are now obliged to disclose property held and information about who the trustees and beneficiaries are. Photo / 123rf

Trustees are obliged to
act in the interests of
beneficiaries and in

order to do that
beneficiaries need to

be able to hold
trustees to account,

and vice versa.

If you put property into a trust and you have independent trustees, you have
to transfer legal ownership to them, which will involve legal fees. Photo / NZME

W hatbetterway to start
theyear fresh thanby
assessingone’s
finances?

In theevent Iwere towinLotto,
marryamillionaire, or takechargeof
the sad statusofmybankaccount,
I’dwant to assesswhether a trust
mightwork forme.What are they?
Is it only for the rich tohide their
money? It’s alsobeenmore than two
years since the long-awaitedTrusts
Act 2019 came into force in 2021. I
spoke to trusts aficionadoOtago
University lawprofessorNicolaPeart
to findout.

Can you create a trust willy nilly?
If youput landorproperty intoa trust
youneed topay for the cost of
surveyingand if youhave
independent trusteesyouhave to
transfer theownership so that they
become the legal ownersof the
property,which includes legal fees. If
there’s amortgage thebankwillwant
toknowwhat’s goingon too,which
complicates things. But if you’vegot
cashandappoint yourself as a trustee
it’s really easy. Sinceweabolished the
gift duty in 2011youcandivest
yourself of all yourassets inone fell
swoop.
Trusts arevery commonbut tobe
honest, inmanycases there’s nogood
reason for them.People settle trusts
because it sounds likeagood ideabut
they findout that actually, it comes
withall sorts of obligationsand
accountabilitymeasures.

Why are trusts appealing?
In thepast creatinga trust toavoid
tax liabilitieswasadriver and still is
for some.Currently, thepersonal
income tax rate forpeopleearning
more than$180,000 ishigher thana
trust tax rate,which is attractive to
some.
Trusts arealso attractive forpeople
wanting toprotect assets against
claimsbycreditors, spouses, or
partners. If youcreatea trust,which
isdiscretionary innature, itmeans
beneficiarieshavenoproperty
interest in theassetsuntil orunless
the trustees exercise their discretion
in thebeneficiaries’ favour. Youcan
sit on theoutsidewithall yourassets
ina trust andenjoybenefiting from
it so longas the trustees sayyoucan.
Mostpeopleopt fordiscretionary
fundswhichare structures that give
trustees thepower todistribute
capital and/or income tobeneficiaries
at their absolutediscretion.
Beneficiariesotherwisedon’t have
anyentitlements. Theycansimply
say “I don’t ownanyof thoseassets”
and it’s up to the trustees tomanage
the trust.

So they’re cheeky?
Whatwehavehere is thatmumand
dadput their assets ina trust. They’ll
get an independent thirdparty tobe
a trustee tomanage the trust and
mum,dad, and thekidswill benefit.
Somepeoplemayargue it’s a sham
but it’s not because it doesn’t intend
toconcealwhat’s goingon.
Thedifficulty is thatpeopleare trying
toavoidwhatotherswould regardas
responsibilities andduties—whether
that’s topaycreditors, distribute
property to former spouses, or
sharingpropertyon thebasis of an
equal sharing regime.
Theotherone—whichcanbebrutal
for living familymembers— iswhen

peopleput their assets intoa trust just
before theydie and theFamily
ProtectionAct can’t access it.
Awhile agoaverypopular reason
tocreate a trustwas to safeguard state
welfarebenefits. You say toMSD that
youdon’t ownany interests because
they’re sitting in trust even though
youmight beadiscretionary
beneficiary, andMSDwould then
assessyouon thatbasis andyou
mightqualify for a residential subsidy
thatyouotherwisemightn’t be
entitled to.Now,MSDhas thepower
to lookat trustsorbenefits derived
fromthem.

Can I set up a trust from me, for
me, and administered by me?
Youcan’t setupa trust foryourself
as abeneficiarywithyourself as a sole
trustee, becauseyoucan’t owe
yourself anyduties. Youneedeither
multiplebeneficiariesormultiple
trustees.
Conflict of interest issuesarea
problem.Default duties require

peoplenot toput themselves ina
positionof a conflict of interest, or to
profit froma trust, or to act for any
reward.
All threeof thoseduties are seenas
adutyof loyalty towards
beneficiaries. But theseareoften
excludedormodifieddependingon
the intentionof the trust.
Sometimesa trust canbecreated that
is so flexible that it effectively
becomesmeaningless and fails to
provideprotections. It can function
asa trust for as longasnoone takes
issuewith it. But as soonasaclaim
arises, youcanbetyourbottomdollar
somebody’s going to lookvery
closelyat it toquestion its validity.

What’s the benefit of being a
trustee if you can’t get any benefit
of the trust?
Whena trust is setup theremaybe
provisions so that trusteesarepaid
remuneration for their servicesbut
the fundamental ruleof trusteeship
is thatyouact forno reward.

Has the situation changed since
the introduction of the Trusts Act
2019?
Theaimof the legislationwas tomake
the lawmoreaccessible rather than
tochange the lawcompletely. The
movewas to streamline theexisting
case lawandput it in statute.
Codifying it is a strongwordbecause
the legislationdoesn’t purport to
completely replace thecommon law
orequityprinciples. For example, the
Act says trusteesmust acthonestly
and ingood faith, but it doesn’t
explainwhat thatmeans soyouhave
togo to thecase law to findout.

What was the driving force behind
the legislation?
Thereare thousandsof trusts inNew
Zealandandwedon’t knowquite
howmanyexist.Manyof themare
runby familymemberswhodon’t
necessarilyhave the legal
qualificationsandunderstanding to
navigate them. Soabigpart of the
legislationwasaimedat education.
Early sections in theAct specifyhow
tocreatea trust,what theessential
requirements are, its intention, and
whowill benefit. Thebasicprinciples
of trust lawarenowclearly set out
in the legislation.

What’s the big deal then?
Peopleareworriedabout theclauses
relating to trusteeobligations.
Fundamentally trusts involvea
relationshipbetween trusteesand
beneficiaries,where the trustees are
theownersof thepropertyandhave
theburdenof thepropertyand the
beneficiaries collectivelybenefit
from it. Trusteesareobliged toact in
the interestsof beneficiaries and in
order todo that beneficiariesneed to
beable tohold trustees toaccount,
andviceversa.
Sections49 to 55dealwithdisclosure
of information,which ismore
stringent thanbefore.Whilemum

anddadhave treated the trust as their
own fordecades, theynowhavean
obligation todisclosepropertyheld
and informationas towhoare the
beneficiaries, trustees, for example,
andwhether things change.

Have there been any other
concerns?
In thepast, youcouldexclude liability
for trusteesbreaching theirduties,
provided theyhadn’t acted
dishonestly.Now,youcannot
exclude liability if there’s beenanact
of grossnegligence. Exclusionclauses
are limited. It’s going tomakesome
trusteesquitenervous, because it
exposes themtoagreater riskof
liability.

Aside from educating the public
and making the process easier,
what are other benefits of the
legislation?
In thepast removing trusteeswho
hadbecome incapacitatedwasa real
problem,particularly aspeopleare
living longer. Itwould traditionally
involvehaving to get a court order,
whichwasexpensive, time-
consumingandundesirable.Now,
enduringpowersof attorneycan
come intoplay, for example. It also
means it’s easier to remove trustees
that aren’t performing.
It’s also easier tovary the termsof
a trust. Let’s sayyouhavea stroppy
beneficiarywhodoesn’t agree toany
of thevariationproposals, thecourt
nowhas thepower towaive that
beneficiary’s consent. It’s helpful
because trusts canexist forup to 125
years and they’re invariablygoing to
change.
Finally, theActnow includes
provisions for alternativedispute
resolution suchasmediationand
arbitration. Itmeansa spatbetween
familyand the like canbedealtwith
outsidecourt andkeptniceand
confidential.


